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1 Plaintiffs Stella Stephens and Timothy Young, on behalf of themselves and 

2 all others similarly situated ("Plaintiffs"), submit this Memorandum of Points and 

3 Authorities in Opposition to Defendants' Motion to Strike Portions of Plaintiffs' 

4 Second Amended Complaint ("SAC"). This is the lead brief among similar 

5 oppositions filed concurrently by the plaintiffs in the seven other similar actions 

6 pending before this Court. Plaintiffs in those actions incorporate by reference 

7 certain of the arguments made and authority cited herein, as specifically noted. 

8 I. INTRODUCTION 

9 This case arises out of a massive fraud in the homebuilding industry. 

10 Plaintiffs allege that Defendants implemented a scheme to build new developments 

11 and represent to buyers that they were creating stable, traditional neighborhoods, 

12 with owner-occupied homes and then filled the developments with high-foreclosure 

13 risk purchasers, including speculators and buyers whom the Defendants knew were 

14 poor credit risks. Defendants concealed and omitted to disclose this scheme. 

15 Plaintiffs are credit-worthy homeowners who purchased in these neighborhoods 

16 believing them to be the stable neighborhoods they were represented to be-and 

17 paying prices commensurate with that kind of neighborhood. Plaintiffs allege 

18 injury in the form of these overpayments as well as in the decreased value and 

19 desirability of their homes attributable Defendants' conduct. 

20 Before the Court is Defendants' motion, brought under Rule 12(f), to strike 

21 certain allegations in the SAC. Defendants ask the Court to strike (a) certain 

22 prayers for relief; (b) allegations about diminished-value injury; (c) class 

23 allegations; and (d) an allegation dealing with executive compensation. But 

24 Defendants utterly fail to provide any Rule 12(f) justification for the relief they seek 

25 and, what's more, fail to cite the Ninth Circuit's Whittlestone v. Handi-Craft 

26 decision, 618 F.3d 970 (9th Cir. 2010), which is controlling adverse precedent 

27 squarely rejecting the portion of Defendants' motion addressed to Plaintiffs' 

2R prayers for relief, holding that a Rule 12(f) motion may not be used to strike prayers 
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1 for relief. Moreover, the reasoning of Whittlestone suggests that the remainder of 

2 Defendants' motion should fare no better. Defendants also ignore that the Court 

3 has signaled that class discovery and certification issues are deferred and that the 

4 general rule counsels against their motion in any event; Defendants ignore that the 

5 scope of the claims at issue has not been decided and that no discovery on common 

6 factual issues has been had; and Defendants ignore that Plaintiffs already allege the 

7 alternative California-only class that Defendants argue as a fall-back position. 

8 Defendants' motion should be denied in its entirety. 

9 II. LEGAL STANDARD 

10 Federal Rule of Civil Procedure 12(f) allows that a court "may strike from a 

11 pleading an insufficient defense or any redundant, immaterial, impertinent, or 

12 scandalous matter." Fed. R. Civ. P. 12(f). Motions to strike are disfavored because 

13 they are "often used as delaying tactics, and because of the limited importance of 

14 pleadings in federal practice." Alexander v. Am. Express Co., et al., No. SACV 11-

15 0843, 2011 WL 6046928, at *2 (C.D. Cal. Nov. 10, 2011) (quoting Bureerong v. 

16 Uvawas, 922 F. Supp. 1450, 1478 (C.D. Cal. 1996)). See also Greenwich Ins. Co. 

17 v. Rodgers, 729 F. Supp. 2d 1158, 1162 (C.D. Cal. 2010) (same). "Motions to 

18 strike should not be granted unless it is clear that the matter to be stricken could 

19 have no possible bearing on the subject matter of the litigation." Alexander, 2011 

20 WL at *2 (quoting Lilley v. Charren, 936 F. Supp. 708, 713 (N.D. Cal. 1996)). 

21 Before granting a motion to strike, the defendant "must establish that any questions 

22 of law are clear and undisputed, and that under no set of circumstances could the 

23 claim succeed." Shein v. Canon U.S.A., Inc., No. 08-7323, 2009 WL 3109721, at 

24 *8 (C.D. Cal. Sept. 22, 2009) (citing RDF Media Ltd. v. Fox Broadcasting Co., 372 

25 F. Supp. 2d 556, 561 (C.D. Cal. 2005)). "A court must deny the motion to strike if 

26 there is any doubt whether the allegations in the pleadings might be relevant in the 

27 action." Astiana v. Ben & Jerry's Homemade, Inc., Nos. 10-4387 & 10-4937,2011 

2R WL 2111796, at *13 (N.D. Cal. May 26,2011) (citation omitted). 
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A. DEFENDANTS' MOTION TO STRIKE OR "NARROW" PRAYERS FOR 

RELIEF SHOULD BE DENIED 

Lennar argues that under Rule 12(1) the Court should strike (or narrow) 

Plaintiffs' prayer for injunctive relief and, to the extent the class allegations are not 

stricken, Plaintiffs' prayer for rescission because, it argues, those remedies are not 

available as a matter of law. This argument is precluded by Ninth Circuit authority 

not cited by Defendants and should be rejected even absent that authority. 

1. Defendants Fail to Cite Controlling Ninth Circuit Precedent 

Lennar argues that the Court may strike a prayer for relief which is not 

available as a matter of law, but fails to identify controlling authority on this precise 

issue. More than a year before Lennar filed this motion, the Ninth Circuit decided 

Whittlestone, Inc. v. Handi-Craft Company, 618 F.3d 970 (9th Cir. 2010), reining in 

dramatically litigants' use of motions to strike by holding that Rule 12(1) "does not 

authorize a district court to strike a claim for damages on the ground that such 

damages are precluded as a matter of law." Id. at 971. 1 

In Whittlestone, the district court had granted defendant's Rule 12(1) motion 

to strike portions of the complaint seeking lost profits and consequential damages, 

finding that these remedies were excluded as a matter of law under the contract that 

was the subject of suit. 618 F.3d at 972-73. On appeal, the court began its analysis 

with the "plain meaning" of Rule 12(1) and dispatched with any suggestion that the 

claims at issue were redundant, immaterial, impertinent, or scandalous. Id. at 973-

74. The court next addressed defendant's contention that, notwithstanding this, the 

claims should be stricken because such damages were precluded as a matter of law. 

This, the court said, revealed that the Rule 12(1) motion 

1 Defendants cite Shein for the proposition that the Court may strike a prayer for 
relief that is not available as a matter of law. Lennar Br. at 20-21. But thIS aspect 
of Shein-or any other case asserting the same-cannot be reconciled with the 
subsequently-decided Whittlestone and must be considered invalid. 
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1 was really an attempt to have certain portions of Whittlestone's 

2 complaint dismissed or to obtain summary judgment against 

3 Whittlestone as to those portions of the suit-actions better 

4 suited for a Rule 12(b)( 6) motion or a Rule 56 motion, not a 

5 . Rule 12( f) motion. 

6 Id. at 974. Noting that this would create a redundancy in the federal rules and 

7 inconsistent standards of appellate review, the court held that "Rule 12(f) does not 

8 authorize district courts to strike claims for damages on the ground that such claims 

9 are precluded as a matter of law." Id. at 974-75. 

10 Here, it is plain that Lennar asks this Court to strike Plaintiffs' prayers for 

11 relief not because those claims fit within one of the prongs of Rule 12(f),2 but 

12 because the claims are, Lennar argues, precluded as a matter of law. Lennar Br. at 

13 20-21 ("Even if Plaintiffs prevailed ... they are precluded, as a matter of law, from 

14 obtaining rescission ... and enjoining Lennar. ... "). Whittlestone controls and 

15 precludes this argument. See also Esoimeme v. Wells Fargo Bank, No. 10-2259, 

16 2011 WL 3875881 (E.D. Cal. Sept. 1, 2011) (rejecting defendant's motion under 

17 Rule 12(f) to strike allegations pertaining to punitive damages, damages under 

18 UCL, requests for rescission and injunctive relief). 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2R 

2. Defendants Do Not Otherwise Establish that the Remedies 

Sought Should Be Stricken Under Rule 12(0 

The motion to strike prayers for relief should also be denied for Defendants' 

simple failure to adhere to Rule 12(f). Lennar does not argue that Plaintiffs' prayer 

for rescission is redundant, impertinent, immaterial, or scandalous. Lennar offers 

half-heartedly that the injunctive relief request is immaterial, but as noted above, 

even that is only "[b]ecause the request cannot be lawfully granted." Either way, 

2 Lennar skirts with arguing that the injunctive relief claim should be stricken as 
immaterial, but even tliis is only "Because the request cannot be lawfully 
granted[.]" Lennar Br. at 21. Under the law, Plaintiffs' prayer is not immaterial. 
See Section III.A.2., infra. 
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1 Whittlestone rejected such a claim, noting that a "claim for damages is not 

2 immaterial, because whether these damages are recoverable relates directly to the 

3 plaintiff's underlying claim for relief." 618 F.3d at 974 (citing Fantasy, Inc. v. 

4 Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993) ("Immaterial matter is that which has 

5 no essential or important relationship to the claim for relief or the defenses being 

6 plead.") (quoting 5A Charles A. Wright & Arthur R. Miller, Federal Practice and 

7 Procedure § 1382 at 706-07 (1990) (quotation marks omitted»). 

8 Even ignoring Whittlestone, and ignoring Defendants' failure to advance as 

9 support any of the Rule 12(f) categories, Defendants still are wrong to assert that 

10 the relief cannot lawfully be granted. Lennar argues that injunctive relief cannot be 

11 granted because Plaintiffs have dismissed all mortgage defendants from the case. 

12 But Plaintiffs' complaint clearly alleges that Lennar planned and implemented a 

13 common scheme under the direction of Defendant and parent entity Lennar Corp., 

14 and including the actions of the Lennar sales and mortgage arms. (E.g., Stephens 

15 SAC <J[<J[ 9-14, 18-28, 35-38, 55-56.) Plaintiffs specifically allege that Defendants 

16 are liable in civil conspiracy. (ld. at <J[ 56.) 

17 Notably, Lennar does not argue that Plaintiffs may not seek injunctive relief 

18 generally, and makes no reference to Plaintiffs' claims for injunctive relief under 

19 Sections 17203 and 17535 of the California Business and Professions Code. (See 

20 Stephens SAC Prayer for Relief at F.1, F.2.) Rather, Lennar argues that the prayer 

21 to enjoin Lennar from providing mortgage services is insufficiently narrow or 

22 would impose an unnecessary burden on lawful activity. (Lennar Br. at 21-22.) 

23 But Plaintiffs clearly allege that Lennar provided mortgage services to unqualified 

24 borrowers as a part of its fraudulent scheme. (See, e.g., Stephens SAC <J[<J[ 24-44.) 

25 While providing mortgage loans may generally be considered "lawful conduct," the 

26 manner in which Lennar provided these loans-in furtherance of this scheme-

27 creates a "nexus to the allegations in this case," (Lennar Br. at 22). "A federal 

28 court's equity jurisdiction affords it the power to enjoin otherwise lawful activity 
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1 when necessary and appropriate in the public interest to correct or dissipate the evil 

2 effects of past unlawful conduct." United States v. Holtzman, 762 F.2d 720, 724 

3 (9th Cir. 1985). The scope of any injunctive relief may be a matter of further 

4 litigation, see Mariscal v. Aqua Supreme, No. 09-3279, 2009 WL 5216920 at *5 

5 (N.D. Cal. Dec. 30, 2009), but that is not the same as saying that no injunctive relief 

6 ever can be available in this case. 

7 Lennar's request to strike the claim for rescission suffers from the same 

8 infirmity. Despite its sweeping proclamations about the unavailability of rescission 

9 as a remedy in class action cases, each of the cases Lennar cites refers to a claim for 

10 rescission of mortgage loans-a process made more difficult by the necessary 

11 inquiry into each borrower's situation so as to ensure "the return of all interest, fees, 

12 finance charges, and commissions paid in connection with the loan." Schramm v. 

13 lPMorgan Chase Bank, N.A., No. 09-9442,2011 WL 5034663, at *12 (C.D. Cal. 

14 Oct. 19,2011). In the mortgage loan context some borrowers may not be in a 

15 position to tender the loan proceeds and/or may have refinanced the loan at issue. 

16 See id. at * 13 (noting that refinanced loans cannot be rescinded). The other cases 

17 Lennar cites present these same dilemmas, but also confined to the question of 

18 class-wide rescission of mortgage loans as a statutory remedy under the Truth in 

19 Lending Act ("TILA"), 15 U.S.C. § 1635. See Amparan v. Plaza Home Mortg., 

20 Inc., 678 F. Supp. 2d 961,979 (N.D. Cal. 2008) ("The remedy of rescission 

21 provided in 15 U.S.C. § 1635(b) is ... inappropriate for class-wide adjudication."); 

22 Andrews v. Chevy Chase Bank, 545 F.3d 570,576 (7th Cir. 2008) ("We ... 

23 conclud[e] that TILA's rescission remedy, § 1635, may not be pursued on a class 

24 basis."). Those cases refer to the "personal" nature of the TILA remedy, which is 

25 intended "to operate privately," Andrews, 545 F.3d at 573, and, like Schramm, they 

26 note the problem that a borrower may not rescind a loan which has been refinanced, 

27 Amparan, 678 F. Supp. 2d at 979 (citing King v. California, 784 F.2d 910, 913 (9th 

28 Cir. 1986». But Plaintiffs here do not proceed under TILA, and unwinding a sales 
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1 contract is not so thorny a proposition as unwinding a mortgage or credit financing 

2 transaction. Moreover, Courts have certified classes in matters seeking rescission. 

3 See, e.g., O'Donovan v. Cash Call, Inc., -- F. Supp. 2d --, 2011 WL 5573845, at 

4 *25-26 (N.D. Cal. Nov. 15,2011) (certifying class over defendant objection that 

5 rescission is ill-suited for class adjudication); Pistoll v. Lynch, 96 F.R.D. 22 (D. 

6 Haw. 1982). In fact, Andrews itself recognizes that a number of district courts have 

7 certified rescission classes under TILA. See 545 F.3d at 574 (collecting cases). 

8 B. DEFENDANTS' MOTION TO STRIKE PLAINTIFFS' DIMINISHED-VALUE 

9 AND DIMINISHED-DESIRABILITY ALLEGATIONS SHOULD BE DENIED 

10 Lennar argues that all allegations relating to Plaintiffs' diminished-value and 

11 diminished-desirability injury must be stricken on the basis of the arguments 

12 advanced in Lennar's motion to dismiss. The Court should deny this request for the 

13 reasons set forth in Plaintiffs' opposition to the motion to dismiss and on the 

14 grounds that Defendants have not established a Rule 12(f) basis for this motion. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2R 

c. DEFENDANTS' MOTION TO STRIKE PLAINTIFFS' CLASS ALLEGATIONS 

SHOULD BE DENIED 

1. The Motion is Premature 

(a) The Court Has Signaled that Class Discovery and Class 

Certification Issues Are Deferred 

Lennar's motion to strike is an attempt prematurely to circumvent the 

rigorous analysis called for by Federal Rule of Civil Procedure 23. Indeed, this 

Court has twice recognized that a decision on class certification at this stage of the 

case would be premature, first, at the November 16, 2009 hearing on certain 

plaintiffs' motions to consolidate these actions and, most recently, at the case 

management conference conducted on November 15, 2011.3 Defendants have 

3 At the November 16,2009 hearing, the Court affirmatively deferred Plaintiffs' 
deadline to move for class certificatIOn as otherwise provided for under Local Rule 
23-3. At the November 15,2011 conference, the Court considered-but ultimately 
rejected-lifting the stay on class discovery during the pendency of Defendants' 
Rule 12 motions. Even so, the Court suggested that it foresaw allowing 
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1 ignored the Court entirely, using Rule 12(f) in an attempt both to accelerate this 

2 Court's decision on class certification and to sidestep a true Rule 23 analysis. A 

3 wealth of precedent cautions that this Court should deny Defendants' motion, as 

4 class allegations should be analyzed not at the pleading stage but rather pursuant to 

5 a motion brought under Rule 23 after appropriate discovery. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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25 

26 

27 
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(b) The General Rule is that Motions to Strike Class 

Allegations Should Not Be Granted at the Pleading Stage 

District courts in the Ninth Circuit have repeatedly recognized the rarity of 

striking class allegations in advance of a motion for class certification and denied 

such requests as premature where '''defendant has yet to file an answer and 

discovery has not begun[.]'" Alexander, 2011 WL 6046928, at *2 (quoting 

Cholakyan v. Mercedes-Benz USA, LLC, No. 10-05944,2011 WL 2682975, at *21 

(C.D. Cal. June 30, 2011) (surveying cases)). See also In re Wal-Mart Stores, Inc., 

505 F. Supp. 2d 609, 615 (N.D. Cal. 2007). "[T]he better course is to deny such a 

motion because the shape and form of a class action evolves only through the 

process of discovery." Id. Instead, "[a] determination of the ascertainability and 

manageability of the putative class in light of the class allegations is best addressed 

at the class certification stage of the litigation." In re NVIDIA GPU Litig., No. 08-

04312,2009 WL 4020104, at *13 (N.D. Cal. Nov. 19,2009) (denying motion to 

strike class allegations, citing Shein, 2009 WL 3109721).4 Here, too, there has been 

approximately 180 days for class discovery and class certification briefing, with a 
class certification hearing to be scheduled in late August, 2012. See Nov. 15,2011 
Tr. at 9: 14-17 and 30:21-31: 11, attached as Ex. 1 to the Decl. of Jae K. Kim. See 
also Nov. 15, 2011 Civil Minutes General, ECF No. 64 ("The Court will take up 
outstanding scheduling issues related to class certification at the January 30,2012 
hearing.") 
4 See also Shein, 2009 WL 3109721, at *10 (denying motion to strike nationwide 
class allegations as issues "are more properly decided on a motion for class 
certificatIOn, after the parties have had an opportunity to conduct class discovery 
and develQIJ a record."); Silverman v. SmitH/dine Beecham Corp., No. 06-7272, 
2007 WL 3072274, at *2 (C.D. Cal. Oct. 16,2007) (choosing to "instead wait for 
full dedicated briefing on the class certification issue at the appropriate time"); In re 
Jamster Mktg. Litig., No. 05-0819, 2009 WL 1456632, at *7 (S.D. Cal. May 22, 
2009) (declining to address class certification in a "piece-meal" manner.); Hibbs-
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1 no answer to the complaint and the shape and form of the class should be permitted 

2 to evolve through the process of discovery, which has remained stayed. At this 

3 stage, "even where a plaintiffs complaint contains conclusory class allegations, 

4 those allegations should not be stricken if they relate to the subject matter of the 

5 litigation and are not redundant, impertinent or immaterial." Chong v. State Farm 

6 Mut. Auto. Ins. Co., 428 F. Supp. 2d 1136, 1146-47 (S.D. Cal. 2006), vacated on 

7 other grounds on reconsideration, 2010 WL 2175842 (S.D. Cal. Apr. 6, 2010) 

8 Moreover, the Ninth Circuit has repeatedly ruled that a plaintiff should be 

9 permitted to engage in discovery prior to being required to file a motion for class 

10 certification. See Doninger v. Pac. Nw. Bell, Inc., 564 F.2d 1304, 1313 (9th Cir. 

11 1977) (stating that "the better and more advisable practice for a District Court to . 

12 follow is to afford the litigants an opportunity to present evidence as to whether a 

13 class action was maintainable" and that such opportunity requires "enough 

14 discovery to obtain the material"); Kamm v. Cal. City Dev. Co., 509 F.2d 205, 210 

15 (9th Cir. 1975) ("[t]he propriety of a class action cannot be determined in some 

16 cases without discovery" and that "[t]o deny discovery in [such cases] would be an 

17 abuse of discretion"); Pitts v. Terrible Herbst, Inc., 653 F. 3d 1081,1093 n.5 (9th 

18 Cir. 2011) (same). Even the Ninth Circuit's endorsement of a defendant's 

19 "preemptive" motion to deny class certification5 acknowledges the importance of 

20 "adequate time in which to conduct discovery related to the question of class 

21 certification." See Vinole v. Countrywide Home Loans, Inc., 571 F.3d 935, 942 (9th 

22 Cir. 2009). 

23 

24 

25 

26 

27 

2R 

Rines v. Seagate Tech., LLC, No. 08-05430, 2009 WL 513496, at *3 (N.D. Cal. 
Mar. 2, 2009) (denying motion to strike class allegations as premature where 
defendants had not answered complaint and discovery had not commenced). 
Ultimately, class certification was denied in Shein upon consideration of plaintiff's 
Rule 23 motion. See 2010 WL 3170788 (C.D. Cal. Aug. 10, 2010). 
5 The Ninth Circuit distinguished its approval of this approach from situations 
where, as here, defendants moved to stnke class allegatIOns under Rule 12(f). See 
Vinole, 571 F.3d at 941. 
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1 version of Rule 23, which directed the Court to determine whether to certify a class 

2 "as soon as practicable after commencement of an action." In 2003, when the rule 

3 was amended to provide for determination "at an early practicable time," the 

4 Advisory Committee Notes explained: "The 'as soon as practicable' exaction 

5 neither reflects prevailing practice nor captures the many valid reasons that may 

6 justify deferring the initial certification decision." Fed. R. Civ. P. 23(c), Advisory 

7 Committee Notes (2003). Thus, the Advisory Committee Notes explain, "[t]ime 

8 may be needed to gather information necessary to make the certification decision." 

9 Id. In this respect, it is worth noting, as well, that in Kamm, the district court made 

10 no detailed factual findings and the Ninth Circuit noted that such findings were not 

11 required. 509 F.2d at 212 n.13. That is no longer the case, and many Courts of 

12 Appeals, including the Ninth Circuit, now require the district court, in deciding 

13 whether a case is appropriate for class certification, to make the kind of detailed 

14 factual finding that, in most cases (including this one) is simply not possible at the 

15 pleading stage. See Grabek v. Northrop Grumman Corp., 346 Fed. Appx. 151 (9th 

16 Cir. 2009) (district court abused its discretion by failing to make findings regarding 

17 Rule 23class certification requirements); In re Initial Pub. Offerings Sec. Litig., 471 

18 F.3d 24, 41 (2d Cir. 2006) (requiring district courts "to assess all of the relevant 

19 evidence admitted at the class certification stage," to "resolve factual disputes 

20 relevant to each Rule 23 requirement," and to "find[ ] that whatever underlying 

21 facts are relevant to a particular Rule 23 requirement have been established"); 

22 Gariety v. Grant Thornton, LLP, 368 F.3d 356 (4th Cir. 2004) ("the factors spelled 

23 out in Rule 23 must be addressed through findings"). 

24 Nor do Sanders v. Apple, Inc., or Glewwe v. Eastman Kodak Co., provide 

25 sound basis for this Court to advance an otherwise-substantive Rule 23 analysis to 

26 an early ruling by way of Rule 12(f). In Sanders, the district court dismissed the 

27 entire complaint with leave to amend pursuant to Rules 12(b)(1) and 12(b)(6); it 

2R further struck the class allegations under Rule 12(f), also with leave to amend, 
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1 apparently in order to require Plaintiffs to adjust their class pleading in light of the 

2 rulings on the Rule 12(b)(1) and 12(b)(6) motions.8 Thus, rather than deciding the 

3 class certification issue prematurely, the court was simply providing guidance for 

4 plaintiffs with respect to the class action portions of the amended complaint they 

5 would have to file in any event. In Glewwe, plaintiffs brought a "collective action" 

6 claim under the federal Fair Labor Standards Act; such claims have some similarity 

7 to Rule 23 class actions, but they proceed pursuant to an "opt-in," rather than an 

8 "opt-out," procedure. Plaintiffs also sought to include Rule 23 class claims for 

9 parallel state-law claims. The court found the state-law claims unsuitable for class 

10 treatment and declined to exercise supplemental jurisdiction over them. The case 

11 has limited, if any, applicability outside the context of the inter-relationship 

12 between a federal FLSA collective action and a state-law class action. 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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23 

24 

25 

26 

27 

2R 

(d) District Courts Routinely Reject Motions to Strike Class 

Allegations at the Pleading Stage-Particularly Since the 

Ninth Circuit's Whittlestone Decision 

The cases above, see Point IILC.1.(b), make plain that the general rule rejects 

the use of motions to strike class allegations at the pleading stage. But if it weren't 

sufficiently clear that this presents the more reasoned approach, courts since 

Whittlestone have been particularly true to the rule. In fact, Plaintiffs have located 

no decision from within the Ninth Circuit since Whittlestone in which a district 

court has stricken class allegations at the pleading stage without allowing leave to 

amend for any reason other than failure to comply with the court's local rules.9 

8 Here, Lennar concedes that it moves to strike only in the event the Court does not 
grant its motion to dismiss. Lennar Br. at 1 ("If the Court grants Lennar's Motion 
to Dismiss, this Motion to Strike will be moot."). 
9 In lyons v. Bank of America N.A., No. 11-1232,2011 WL 6303390, at *7 (N.D. 
Cal. Dec. 16, 2011), the district court struck class allegations that, by their terms, 
included individuals who had not been injured; leave to amend was allowed. In 
Montoya v. Creditors Interchange Receivable Mgmt., LLC, No. 10-3037,2011 WL 
971341 (C.D. Cal. March 16,2011), the district court struck class allegations, 
apparently without leave to amend, for plaintiff s failure timely either to move for 
certification or request an extension of the time to do so, as required by L.R. 23-3. 
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1 This is consistent with the general rule, but also with the notion that issues which 

2 parties might argue are "precluded as a matter of law" should be decided as a 

3 matter of law and not pursuant to Rule 12(f). On the flip-side of the coin, courts 

4 since Whittlestone have routinely denied as either premature or as improper under 

5 Rule 12(f) motions to strike class allegations. See, e.g., Beal v. Lifetouch, Inc., No. 

6 10-8454,2011 WL 995884 (C.D. Cal. March 15,2011) (denying as premature 

7 motion to strike class allegations at pleading stage for failure to satisfy Rule 23(a»; 

8 Clerkin v. MyLife.com, Inc., No. 11-527,2011 WL 3809912, *3-4 (N.D. Cal. Aug. 

9 29, 2011) (denying joint motion to dismiss and motion to strike class allegations as 

10 matter more appropriately brought under Rule 23). Indeed, courts have even denied 

11 as premature unopposed motions to strike class allegations, see Garcia v. Bryant, 

12 No. 11-1566,2011 WL5241177 at *8 (E.D. Cal. Oct. 31, 2011); and motions to 

13 strike asserting that the putative class representative did not even purchase the 

14 product in question, see Wang v. OCZ Technology Group, Inc., No. 11-1415,--

15 F.R.D. --,2011 WL4903190, at *9-10 (N.D. Cal. Oct. 14,2011). 

16 Of course, Rule 23(c)(1) encourages the court 'at an early practicable time' 

17 to determine whether to certify a class action and of course it is possible to locate 

18 some district court decision from somewhere in the United States dispatching with 

19 class allegations at the pleading stage. But where there has been no answer in the 

20 case, where no discovery has been had, where the Court has specifically deferred 

21 consideration of class certification issues, and where the overwhelmingly adhered-

22 to general rule is that it is premature to address the topic before the class 

23 certification stage, this Court should not accept Defendants' invitation to sidestep 

24 rigorous Rule 23 consideration in favor of a shorthand analysis under Rule 12(f). 

25 2. Defendants' Motion Seeks an Impermissible Redundancy in 

26 the Federal Rules of Civil Procedure 

27 Whittlestone is important for another reason as well. In Whittlestone, the 

2R Ninth Circuit reasoned that if litigants were permitted to use Rule 12(f) as a means 
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1 to dismiss some or all of a pleading, it would create redundancies within the rules 

2 of civil procedure. 618 F.3d at 974 ("Were we to read Rule 12(f) in a manner that 

3 allowed litigants to use it as a means to dismiss some or all of a pleading ... we 

4 would be creating redundancies within the Federal Rules of Civil Procedure, 

5 because Rule 12(b)( 6) motion (or a motion for summary judgment at a later stage in 

6 the proceedings) already serves such a purpose."). The same rationale applies here: 

7 to allow Defendants to strike class allegations under Rule 12(f) would create a 

8 redundancy with Rule 23-the rule under which these issues traditionally are 

9 addressed and pursuant to which this Court has signaled it will perform an analysis 

10 at the appropriate time. To avoid creating this redundancy, the Whittlestone 

11 principle cautions that district courts notdo what Defendants now ask this Court to 

12 do. See, e.g., Swift v. Zynga, No. 09-05443, 2010 WL 4569889, at *10 (N.D. Cal. 

13 Nov. 3,2010) (rejecting Rule 12(f) motion to strike class allegations under 

14 Whittlestone). 

15 

16 

17 

18 

19 

20 
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25 

26 

27 
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3. Defendants Fail to Demonstrate that Under No Set of 

Circumstances Can a Nationwide Class Be Maintained 

(a) Defendants Do Not Establish Why the Class Allegations 

Should Be Stricken Under Rule 12(f) 

Even if this Court were to consider the merits of the motion, Defendants 

utterly fail to carry their burden of establishing a basis for striking Plaintiffs' class 

allegations. This Court begins the Rule 12(f) analysis by determining whether the 

claims to be stricken are (1) an insufficient defense; (2) redundant; (3) immaterial; 

(4) impertinent; or (5) scandalous. Whittlestone, 618 F.3d at 973-74 (citation 

omitted). But over the course of the fourteen pages of Lennar' s brief devoted to 

argument about striking class allegations, Lennar never discloses under which 

prong of Rule 12(f) it moves. lO (The argument Lennar really makes is one that 

lO Indeed, Lennar does not use any of the words "redundant," "immaterial," 
"impertinent," or "scandalous"-even a single time. See Lennar Br. at 5-19. 
Defendants purport to set out the legal standard for their Rule 12(f) motion at 
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1 Whittlestone suggests it may not make: that the class allegations should be excised 

2 because Plaintiffs will be unable-as a matter of law-to certify a class in this 

3 case.) Nor could it be said that the class allegations fit any of the 12(f) prongs. It 

4 follows that Defendants have not established that the class allegations may be 

5 stricken and the motion should be denied. See Astiana, 2011 WL 2111796 at * 15 

6 (denying motion to strike class allegations where defendant did not "show that the 

7 allegations ... are redundant, immaterial, impertinent, or scandalous.") 

8 (b) Defendants Cannot Prevail at This Juncture Under the 

9 Arguments They Advance 

10 Without the benefit of any factual record whatsoever, Defendants argue that 

11 individualized issues of fact and law predominate such that no class action can be 

12 certified in this matter. But at this stage of the proceedings, the Court cannot so 

13 easily decide that common issues will not predominate. 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 

25 

26 

27 

2R 

(i) Defendants Cannot Prevail at this Juncture Under 
the Argument that Individualized Issues Prevail 

In order to determine whether to certify a class (or classes) in this case, the 

Court will have to determine, at the appropriate time, that common issues of fact or 

law predominate across the class(es). Defendants urge that the Court can reach 

these conclusions now, but their argument finds little traction where it is unclear 

what claims will survive in this action, what the scope of those claims will be, what 

the facts will show, what state's (or states') laws will apply to the remaining claims, 

and what class(es) Plaintiffs will seek to certify. Only as answers to these questions 

begin to take shape can the Court analyze choice of law issues, common proof 

issues, and assess the manageability of proceeding under the class mechanism. 

Lennar Br. p. 5, but ignore the rule thereafter. Defendants neither set out the liJal 
standard for nor argue that the motion should be granted under Rule 23( c) or (d . 
See $enerally Lennar Br. Of course, having elected to pursue its motion under ule 
12(1), Lennar should not be permitted to cnange its tack on reply, and arguing under 
Rule 23 would disregard even more directly this Court's rulings deferring the issue. 
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1 purchase agreement itself. (See Stephens SAC 1160-64,70-74.) Even if not every 

2 absent class member saw the exact same marketing materials, or even if some class 

3 members saw no marketing materials, Defendants cannot say, particularly on the 

4 current record, that class members did not see the same misrepresentations in 

5 standard form disclosures and purchase agreements. 

6 Moreover, the complaint alleges that this all was part of a scheme to defraud. 

7 The Ninth Circuit "has followed an approach that favors class treatment of fraud 

8 claims stemming from a 'common course of conduct.'" In re First Alliance 

9 Mortgage Co., 471 F.3d 977,990 (9th Cir. 2006) (quoting Blackie v. Barrack, 524 

10 F.2d 891, 902 (9th Cir. 1975)). This is not defeated even if the fraud "did not 

11 consist of a speCifically-worded false statement repeated to each and every [class 

12 member] .... The class action mechanism would be impotent if a defendant could 

13 escape much of his potential liability for fraud by simply altering the wording or 

14 format of his misrepresentations across the class of victims." Id. at 992. In Cole v. 

15 Asurion Corp., 267 F.R.D. 322,329 (C.D. Cal. 2010), the court certified a class 

16 including VCL and common law fraud claims, relying on a presumption of class-

17 wide reliance. The court rejected the argument that a class-wide presumption was 

18 impermissible due to variations in the misrepresentations or lack of materiality, 

19 particularly where defendant had offered no evidence to support these arguments. 

20 Id. at 329-31. In any event, Plaintiffs in this action assert claims based on 

21 Defendants' omissions to disclose material information, (see Stephens SAC 1165, 

22 75, 82, 105), and these omissions, by definition, apply to all class members without 

23 variance. Defendants' argument that Plaintiffs' allegations require individualized 

24 analysis because they assert "implicit misrepresentations" fares no better: no class 

25 member was required to draw any specific inference from Defendants' class-wide 

26 omissions and, moreover, Defendants' duty to provide accurate disclosure that was 

27 not misleading did not tum on the particular inference that an individual buyer 

2R might draw, but rather on what the reasonable buyer would have understood. 
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Nor do the cases cited by Defendants compel the conclusion that no class 

ever could be certified. First, it bears noting that almost none of the cases Lennar 

cites relating to the certifiability of this matter turns on Rule 12(f).12 In Picus v. 

Wal-Mart Stores, Inc., 256 F.R.D. 655 (D. Nev. 2009), the court noted that 

"dismissal of class allegations at the pleading stage should be done rarely and ... 

the better course is to deny such a motion because the shape and form of a class 

action evolves only through the process of discovery." Citing In re Wal-Mart 

Stores, Inc. Wage & Hour Litig., 505 F. Supp. 2d 609,615 (N.D. Cal.2007). 

Nonetheless, the court found, "[a]lthough it would be improper to require a plaintiff 

to establish she can maintain a class before she attempts to do so, it would be 

appropriate to dismiss the class allegations if the plaintiff does not allege facts 

sufficient to make out a class." Id. In that circumstance, the court proceeds under 

the same standards as a Rule 12(b)(6) motion to dismiss, accepting the allegations 

of the complaint as true and construing them in the light most favorable to the 

plaintiff. Under this standard, it is clear that Defendants cannot carry their burden. 

In any event, the ruling in Picus that individualized issues of reliance predominated 

rested on a conclusion that the Nevada Supreme Court would not permit an 

inference of reliance and the fact that the sole alleged misrepresentation ("Made in 

the USA") may not even have been seen or relied on by many class members, 256 

F.R.D. at 659, findings that this Court cannot make in this case where every class 

member was the victim, at a minimum, of Defendants' omissions. 

12 The exceptions to this are the pre-Whittlestone decisions in Sanders v. Apple, 
Stearns v. Select Comfort Retail Corp., No. 08-2746, 2008 WL 4542967 (N.D. Cal. 
Oct. 1, 2008), and In re Graphics Processing Units Antitrust Litig., 527 F. Supp. 2d 
1011 (N.D. Cal. 2007). In Sanders and Stearns, motions to dismiss and strike were 
granted with leave to amend. In In re Graphics Processing, the court dealt with a 
motion to dismiss under Rule 12(b)(6), striking certain nationwide class allegations 
without prejudice to potential classes of California residents or residents of other 
states under their state laws. 527 F. Supp. 2d at 1028-29. The ruling acknowledged 
that multi-state law issues would weigh into the analysis "[i]f and when class 
certification is on the table." Id. at 1028. 
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1 The court was likewise concerned about whether a given class member saw 

2 the alleged misrepresentations in Gartin v. S & M NuTec LLC, 245 F.R.D. 429 

3 (C.D. Cal. 2007). By contrast, the factual record in the instant case, when 

4 developed, can be expected to show common proof that class members saw 

5 common misrepresentations in the standard disclosure forms and purchase 

6 agreements, even if not in marketing materials. But this also was not the only 

7 problem in Gartin, as the court also found that the representative plaintiff could not 

8 fairly represent the class, her claims lacked typicality, and there was no common 

9 injury suffered by the putative class. 245 F.R.D. at 434-36. In Sanchez v. Wal-

lO Mart Stores, Inc., No. 06-02573, 2009 WL 1514435 (E.D. Cal. May 28, 2009), 

11 'plaintiffs motion for class certification, also freighted with Rule 23(a) problems, 

12 was denied in comparable fashion. There the plaintiff sought to represent a class of 

13 individuals who were forced to replace, upon learning of an undisclosed potential 

14 for harm, the $20 stroller they bought from defendant. 2009 WL 1514435, at *l. 

15 The court judged that plaintiff was an inadequate class representative and her 

16 claims were not typical of the class, id. at *3, but also that there simply was "no 

17 proof of the existence of injury on a classwide basis." Id. at *2. 

18 Defendants also argue that the need to establish absent class members' 

19 Article III standing presents an individualized inquiry so predominant that no class 

20 may ever be certified, but this is a particularly dubious argument. Defendants cite 

21 Webb v. Carter's, Inc., 272 F.R.D. 489 (C.D. Cal. 2011), in which the question 

22 Defendants raise here was not actually part of the Rule 23 analysis. 272 F.R.D. at 

23 497 ("Before considering whether Plaintiffs' proposed classes meet the 

24 requirements of Federal Rule of Civil Procedure 23, the Court must determine 

25 whether the members of the proposed class have Article III standing."). Further, 

26 Webb itself acknowledged "[t]here is no controlling authority requiring absent class 

27 members ... to satisfy Article Ill's standing requirements." Id. l3 

2R l3 In Webb, the court's concern about standing was based on the fact that, for the 
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1 absent members' standing issue, rejected Webb, and granted certification.15 Against 

2 this legal terrain it cannot be said at the pleading stage in this matter that no class 

3 ever could be certified. 
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(ii) Defendants Cannot Prevail at this Juncture on the 
Argument that the Class Definition Must Be 
Limited 

Defendants argue as well that the class must be limited to California 

residents. Plaintiffs have already suggested that such a class might be necessary, 

(see Stephens SAC 189), but, more importantly, this also cannot be decided on the 

present record. Lennar argues that individualized issues will result from "the fact 

that class members ... interacted with different sales people (who presumably 

made different oral representations), were exposed to different advertisements, and 

potentially signed contracts with varying provisions." (Lennar Br. at 11-12.) But 

Defendants invent this out of whole cloth. The SAC makes no allegations 

whatsoever about interactions with sales people and no allegations about oral 

representations. (See Stephens SAC, 1157-86.) And even if there do exist 

materially different marketing materials (which is neither a fact nor a reasonable 

inference which may be drawn from the complaint), Plaintiffs allege that Lennar 

made misrepresentations in standard form disclosures and purchase agreements. 

(See id., 1161-64, 71-74). As well, Lennar ignores entirely the predominance of 

Defendants' omissions, which are common to all class members. (See id., 1165, 

75, 103-105.) 

It also does not necessarily follow according to the law that any class 

certified must be limited to California residents. Who may be a member of any 

class this Court certifies is completely dependent upon what claims survive in this 

15 Both Schramm and Aho II noted that the absent class members would meet the 
Art. III requirements in any event. Schramm, 2011 WL 5034663, at *9; Aho II, 
2011 WL 5401799, at *12 n.14. On a developed record, this Court could reach the 
same conclusion based on common misrepresentations, common omissions, and, in 
the face of this, class members' acts consIstent with reliance. See Yamada, 275 
F.R.D. at 578. 
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1 action and what the evidence shows. Defendants argue that California law cannot 

2 govern the claims of absent class members, embarking on detailed constitutional 

3 analyses. But Plaintiffs have not even alleged otherwise. Common law claims and 

4 even claims under "other similar state unfair competition and unlawful business 

5 practices statutes," (see Stephens SAC <}[ 115), may be tried under multi-state law. 

6 And while it may (or may not) be true that certain aspects of California law cannot 

7 be applied to the claims of non-Californians, even this cannot be decided without 

8 reference to the facts to be developed in discovery. Defendants' argument about 

9 purported conflicts between the laws of California and of other states is, if nothing 

10 else, simply premature. It makes little sense to undertake choice-of-Iaw analyses 

11 before the Court and the parties have a grasp of the scope of the claims at issue. 

12 See Clark v. Sprint Spectrum L.P., No. 10-9702,2011 WL 835487, *3 (C.D. Cal. 

13 March 7, 2011 ) (denying, as "better addressed on a motion for class certification 

14 with a more complete record," motion to strike nationwide class allegations in 

15 action asserting, inter alia, DCL and FAL claims against foreign defendant). 

16 Even if the Court could say at this juncture that California law will not apply 

17 to certain claims, the ability of Plaintiffs to certify a class or classes-including, 

18 potentially, nationwide classes for other claims or for parts of claims that all 

19 relevant states share-does not tum on this. Courts "frequently certify classes 

20 under the laws of multiple jurisdictions." In re Static Random Access Memory 

21 (SRAM) Antitrust Litig., No. 07-0189,2009 WL 4263524, at *13 (N.D. Cal. Nov. 

22 25,2009) (certifying state-law claims from 27 state classes) (citing Norvir Anti-

23 Trust Litig., 2007 WL 1689899, at *8 (N.D. Cal. June 11,2007) (certifying class 

24 under the common law of 48 states); In re Pharm. Indus. Average Wholesale Price 

25 Litig., 233 F.R.D. 229, 230-31 (D. Mass. 2006) (certifying multi-state defendant 

26 subclasses under the consumer protection laws of 41 states). These cases show that 

27 at the appropriate time, courts routinely deal with classes applying multi-state law. 

2R 
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Defendants argue about variations in state consumer protection statutes and 

argue that applying California law to all would afford some plaintiffs a windfall 

while depriving others of remedies they might be entitled to. (Lennar Bf. at 15.) 

But, again, Plaintiffs have not contended that California law applies to all members 

of any class certified on all claims and, to the extent Lennar is concerned about 

absent class members losing out on important rights, it is worth noting that Lennar 

points to no other pending actions asserting the claims Plaintiffs pursue here and, in 

fact, Lennar argues that all plaintiffs' claims are time-barred. (Lennar Mtn. to 

Dismiss at 15.) In Hanlon v. Chrysler Corp., 150 F.3d 1011, 1022 (9th Cir. 1998), 

the court concluded that the laws of several states were not "sufficiently anomalous 

to deny class certification." In fact, even if the remedies available to certain class 

members varied, this still did not require denial of certification. Id. at 1022-23. See 

also Williams v. Sinclair, 529 F.2d 1383, 1388 (9th Cir. 1975) (the existence of a 

defense "does not compel a finding that individual issues predominate over 

common ones" when there is a "sufficient nucleus of common questions"). 

Ultimately, if this Court determines that variations in state law require subclasses, 

those are easily created. See, e.g., Krell v. Prudential Ins. Co. of Am., 148 F.3d 

283,315 (3d Cir. 1998) ("Courts have expressed a willingness to certify nationwide 

classes on the ground that relatively minor differences in state law could be 

overcome at trial by grouping similar state laws together and applying them as a 

unit.,,)16 Alternatively, "[e]ven if the common questions do not predominate over 

individual questions so that class certification of the entire action is warranted, Rule 

16 See also Duhaime v. John Hancock Mut. Life Ins. Co., 177 F.R.D. 54, 64 (D. 
Mass. 1997) (holding that "the differences among these laws do not appear to be so 
great as to undermine the predominance of the common questions of raw or fact."); 
Simon v. Philip Morris Inc., 124 F. Supp. 2d 46, 71 (E.DN.Y. 2000) (elements of a 
claim for frauaulent concealment, while not uniform in all states, share many 
attributes); Larry Kramer, "Choice of Law in Complex Litigation," 71 N.Y.U. 
L.Rev. 547, 583 (1996) ("[T]here will never be 50 different substantive rules, or 
even fifteen or ten. States tend to copy their laws from each other, and many use 
identical or virtually identical rules. 1n practice, the court will seldom have to deal 
with more than three or four formulations"). 
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1 23 authorizes the district court in appropriate cases to isolate the common issues 

2 under Rule 23(c)(4)(A) and proceed with class treatment of these particular issues." 

3 Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996). 

4 These are examples. At the appropriate time, and on the appropriate record, 

5 Plaintiffs will present the Court with a proposed trial plan (or plans) under which 

6 the parties and the Court can efficiently and manageably try the claims in this case 

7 in a manner which is consistent both with Fed. R. Civ. P. 23 and with all parties' 

8 rights. Neither the parties nor the Court, however, can embark down that path until 

9 it is clear what the scope of the claims is and what the evidence shows in relation to 

10 the predominance of common issues. Defendants cannot establish that all questions 

11 of law are "clear and undisputed" and that "under no set of circumstances" could 

12 class claims of some variety be certified. The motion to strike should be denied. 

13 
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D. DEFENDANTS' MOTION TO STRIKE EXECUTIVE COMPENSATION 

ALLEGATIONS SHOULD BE DENIED 

Lennar argues, without citing a single case, that the Court should strike the 

allegations of Stephens SAC 155 dealing with executive compensation. Again, the 

analysis begins with asking whether the allegation fits within the "plain meaning" 

of Rule 12(f). See Whittlestone, 618 F.3d at 973-74. The closest Lennar comes to 

addressing this analysis is an isolated suggestion that the allegations are "entirely 

unnecessary and immaterial to Plaintiffs' claims." (Lennar Br. at 20.) But the 

allegation is not immaterial; it relates directly to an alleged motive underpinning 

Lennar's decision to pursue the overall scheme alleged in the SAC: 

While the scheme has had devastating effects on Plaintiffs ... 
[T]he chief executive officer of Lennar CorP. . .. received over 
$50 million in compensation ... [and] the prospect of this 
excessive and unconscionable compensation fed to and 
contributed to, inter alia, decisions by such executives which 
resulted in the actions complained of herein. 

Stephens SAC 155; see also, e.g., 112, 17-35,43-45,46 (describing the 

background, motivation, development, and implementation of the scheme which 

"generated billions of dollars in sales �a�n�~�2�R�!�o�f�i�t�"�)�.� "Immaterial matter is that which 
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1 has no essential or important relationship to the claim for relief or the defenses 

2 being plead." See Whittlestone, 618 F.3d at 974 (citation omitted). Courts 

3 routinely deny motions to strike allegations of facts which go to motive but which 

4 are not themselves actionable. See, e.g., In re U.S. Aggregates, Inc. Securities 

5 Litigation, 235 F. Supp. 2d 1063, 1068 n.1 (N.D. Cal. 2002); Occhionero v. City of 

6 Fresno, 2006 WL 547977, at *6 (E.D. Cal. 2006). As it is not "clear that [these 

7 allegations] could have no possible bearing on the subject matter of the litigation," 

8 Rosendahl v. Bridgepoint Educ., Inc., No. 11-61, 2011 WL 4914948, at *9 (S.D. 

9 Cal. Oct. 17, 2011), Defendants' motion should be denied. 17 

10 E. PLAINTIFFS SHOULD BE GRANTED LEAVE TO AMEND IF NECESSARY 

11 The Court denied Defendants' motion to strike allegations from Plaintiffs' 

12 First Amended Complaint as moot, ECF No. 49. Accordingly, Plaintiffs have had 

13 no opportunity to cure any pleading deficiencies the Court might identify pertaining 

14 to this motion. To the extent the Court grants on the merits any portion of this 

15 motion, Plaintiffs respectfully request leave to amend to cure any deficiency. 

16 IV. CONCLUSION 

17 

18 
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22 

23 

24 

25 

26 

27 

28 

For the foregoing reasons, Defendants' motion to strike should be denied in 

its entirety. 

Dated: January 9, 2012 
SIMMONS BROWDER GIANARIS ANGELIDES & 
BARNERDLLC 

By: /s/ Derek Y. Brandt 
Derek Y. Brandt (pro hac vice) 
Attorneys for Plaintiffs 

That "Stuart Miller is not a defendant in this case," Lennar Br. at 20, also is of no 
moment. See Rosendahl, 2011 WL 4914948 at *8-9 (rejecting same argument). 
Lennar does not argue that the allegations should be stricken as "scandalous" under 
Rule 12(f), though the allegation here surely falls short of being "defamatory" or 
"unnecessarily reflectfing] on the moral character of an individual or �s�t�a�t�~�i�n�g�]� 
anything in repulsive anguage that detracts from the dignity of the court. ' See 
Murphy v. DirecTV, No. U7-06465, 2011 WL 3328393 (C.D. Cal. Feb. 11,2011) 
(citations omitted). 
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